
| | the trustee’s fiduciary duty 

 It is no secret that the role of the trustees of a body corporate en�ty entails 
a great many responsibili�es, and is not for the faint-hearted. What seems 
to be less well known is the enormous liabili�es which comes to rest on 
their shoulders should they fail to discharge their responsibili�es 
accordingly. 

In terms of the Sec�onal Titles Act, a Trustee has a fiduciary duty towards 
the Body Corporate, collec�vely and individually,  on which he or she 
serves. The term “Fiduciary Duty” can be defined as “An individual in 
whom another has placed the utmost trust and confidence to manage 
and protect property or money. The rela�onship wherein one person has 
an obliga�on to act for another's benefit.” 

This is usually, and incorrectly so, associated with financial management of 
the BC affairs only. There rests a very clear and present responsibility on the 
shoulders of the Trustee, and especially so for the Chairman of the board of 
trustees, to comply with ALL the requirements of Health & Safety which 
may be applicable to the Body Corporate he or she serves on. Failing which 

he or she may well be personally liable under BOTH the Sec�onal Titles Act and the 
Occupa�onal Health & Safety Act. Not only disqualifying them from ever serving on a 
Board of Trustees in future. Given that it is common prac�ce for trustees to be consis�ng, 
for the most,  of re�red people or professionals, this can be devasta�ng, as a serious claim 
can see someone’s en�re re�rement fund and assets wiped out, or leave professionals 
unfit for their professions.

There is absolutely no doubt as to whether the legislator intended to apply the 
Occupa�onal Health & Safety Act (OHS Act) to Body Corporates. This can be no be�er 
demonstrated than by the fact that Body Corporates are specifically men�oned and 
included in the defini�ons of the OHS Act as follows: “ “chief execu�ve officer” , in 
rela�on to a body corporate or an enterprise of conducted by the State, means the person 
who is responsible for the overall management and control of the business of such body 
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corporate or enterprise” . The chairman of the 
board of trustees (CBOT) of a body corporate (BC), 
is therefore the “chief execu�ve officer” (CEO) as 
defined by the OHS Act, and therefore the default 
Sec 16(1) in respect of the OHS Act.

| |  dangerous advice 

It is a well known fact that many a BC legal adviser 
has, in the past, wrongly so, advised the CBOT that a 
large por�on of the responsibili�es and liabili�es 
under the OHS Act can be circumvented, by simply 
making use of independent contractors to deliver 
services like cleaning, maintenance, security etc to 
the BC. Some BC’s are even known for making use 

of so-called “labour brokering” agencies to make 
placements for the same services on it’s premises, 
in an a�empt to avoid the requirements set by the 
OHS Act.

It would serve such persons well to familiarise 
themselves be�er with a few other defini�ons in 
the OHS Act, and even case-law to the same effect.

The term “employee” - which the BC is trying to 
escape from, is defined in the OHS Act as: “ means, 
subject to the provisions of subsec�on (2), any 
person who is employed by or works for an 
employer and who receives or is en�tled to receive 
any remunera�on or who works under the 
direc�on or supervision of an employer or any 
other person” 

This would leave the BC in the exact same posi�on, 
if not worse off, as with its own employees in as far 
as responsibility and liability is concerned. Experts 
and laymen alike o�en make the mistake of 
referring to the defini�on assigned to employee as 
it is defined in the Basic Condi�ons of Employment 

Act (BCEA): “‘‘employee’’ means— (a) any person, 
excluding an independent contractor, who works for 
another person or for the State and who receives, or 
is en�tled to receive, any remunera�on; and
(b) any other person who in any manner assists in 
carrying on or conduc�ng the business of an 
employer”

In that context it would be reasonable to expect to be 
relieved of the responsibili�es of the “Employer”, 
but you would err in assigning the same defini�on to 
the OHS Act, as it carries it’s own defini�on for an 
employee.

| | contractors a bigger risk 

As a ma�er of fact, the risk or 
liability on the BC and in specific 
the CBOT is even greater when 
you make use of contracted 
labour, be it independent 
contractors or “labour broker 
placements”. It would be wise 
of the BC and its legal adviser to 
familiarise themselves with the 
following case law: Crown 
Chickens (Pty) Ltd v Rieck 
[2006] SCA 127 (RSA) and also 

Du Pisanie v Rent-A-Sign (Pty) Ltd, in the first 
instance Crown Chickens made use of staff placed 
under “Labour Broker” agreements, and when the 
employee was shot by a security guard of the same 
firm, albeit it in a robbery, the employee held the 
place of work liable for costs and damages - which 

normally would not be possible - as employers 
generally enjoy immunity from liability claims under 
Sec 35 of the COID Act, as was confirmed in  Jooste V 
Score Supermarket Trading (pty) Ltd 1998 Cc a 
Cons�tu�onal Court case dealing with the fact, but in 
the Crown Chickens case, the 
court found the workplace not 
to  be the employer,  and 
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or some less than honest OHS company who deliver a 
service which falls way below the minimum standards 
for a BC.

It would appear budget is the most prevalent argument 
in cases of evalua�ng a Health & Safety service 
provider, so suddenly it seems prudent to go with the 

cheapest quota�on, 
regardless of what is 
actually a�ended to.

F o r  t h e  m o s t ,  i t 
seems, that the main 
areas of docus lies on 
F ire  Escapes,  and 
electrical cer�ficate 
of compliance for the 
premises.

This is not even near to what the minimum 
requirements are. Regardless of whether your BC has 
employees or contractors. To some extend this is now 
even worse than having no Health & Safety compliance. 
It would now appear that very li�le regard is given to 
the spirit of the law, but rather a simplis�c approach of 
trying to get by with as li�le as possible - screaming 
negligence!

| | Criminal Prosecu�on 

One has to be very mindful of s332(1) of the Criminal 
Procedure Act, in as far as it states: “For the purpose of 
imposing upon a corporate body criminal liability for 
any offence, whether under any law or at common law -
(a) any act performed, with or without a par�cular 
intent, by or on instruc�ons or with permission, express 
or implied, given by a director or servant of that 
corporate body; and
(b) the omission, with or without a par�cular intent, of 
any act which ought to have been but was not 
performed by or on instruc�ons given by a director or 
servant of that corporate body,
in the exercise of his powers or in the performance of his 
du�es as such director or servant or in furthering or 
endeavouring to further the interests of that corporate 
body, shall be deemed to have been performed (and 
with the same intent, if any) by that corporate body or, 
as the case may be, to have been an omission (and with 
the same intent, if any) on the part of that corporate 
body.”

Prior to S v Coetzee, s332(5) of the Criminal Procedure 
Act was used to bring criminal charge and convic�on 
against the directors or other employees of corporate 
bodies for acts or ommisions which led to criminal 

therefore not en�tled to the immunity of the COID 
Act extended to employers, and the employee was 
allowed to file a civil suit under common law for her 
losses and damages against the firm she was placed 
at by the Labour Brokers.

In the Du Pisanie 
m a � e r ,  t h e 
contractor was an 
i n d e p e n d e n t 
contractor, who 
sustained an injury 
during the course 
of the work he was 
contracted to do, 
a n d  t h e n  w a s 
equally successful 
in suing the party 
he was contracted to, being Rent-A-Sign (Pty) Ltd.

Both of these instances show that it is indeed 
incorrect to disregard the defini�on of “employee” in 
the OHS Act in favour of the defini�on for same in the 
BCEA. And making use of such contractors actually 
increase personal risk and liability under the OHS 
Act, rather than limi�ng it. 

This is a widely unknown fact under the CBOT, 
Trustees or even the BC itself, as most Managing 
Agents are either unaware of this, or are simply 
hiding it from the Trustees. But there is no way 
around the fact that most trustees of most BC 
en��es are much more exposed to risks and liability 
than they are aware. However or whoever such 
incorrect informa�on is relayed is irrelevant, as 
ignorance is no excuse under the law.

And with the very strict Fiduciary Duty of the 
Trustees, they face liability in their own personal 
capacity towards, not only, contractors, but also the 
other members of the BC who may also be held 
liable, or suffer losses, and will be able to recoup 
their damages from the Trustees. As non-compliance 
will most certainly be argued to be Gross Negligence 
on the part of the Trustees in ques�on.

| | compounding errors 

A few BC’s has been made aware of their need for 
compliance to OHS, but then almost always by either a 

managing agent who has very li�le 
understanding of the complexi�es, 



that an incident or injury occurred, the CEO (16.1 

appointment) could be penalised with either a fine of 

R50 000 or imprisonment not exceeding 12 months or 

both. If the injury resulted in the death of a person the 

employer will be penalised with a fine not exceeding 

R100 000 or imprisonment not exceeding two years or 

both. The law clearly states that the employer is liable 
'for any of his employees  actions if they 

'dont comply with the law. This liability 

is even extended to the employees of 
'the employer s contractors or any 

person on any premises under his 

control.”

| | no escape 
It should therefore be abundantly clear to any member 
of the BC, each and every trustee, and especially so to the 
Chairman of the Board of Trustees and the suppor�ng 
managing agency, that by not ensuring adequate Health 
& Safety, for all aspects of the Body Corporate affairs, 
whether it entails employees or not, and/or by 
appoin�ng just any Health & Safety service provider, 
without determining their ability and competence for 
the specific circumstances on the property, that they are, 
at best, facing substan�al fines, personal financial 
liability and possibly criminal prosecu�on - or all 3.

Every member of the board of trustees need to take 
serious cognisance of this. There is no escaping their 
fiduciary du�es, not without pu�ng everything, 
including the lives of others, on the spell. end
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If you found this newsle�er interes�ng you may also want 
to look at some of our other property related publica�ons

Residen�al Rental Housing 
Lifestyle Estates: Managing Both

Commercial Estates- all about money
 Industrial Property Pi�alls 

Vlame (SA) is a Health & Safety group, established as far back as 2005. 
While it was focussing mostly on construc�on related ma�ers in the 
early days, it changed hands in 2008, and immediately the focus 
shi�ed to non-construc�on business.

Over the last 8 years thousands and thousands of new and unique 
documents, like this one, and many other industry specific 
requirements were developed -  to be be�er able to assist clients 
over a much broader spectrum than mere construc�on.

We have become absolute experts on Health & Safety in fully 
func�oning, running businesses across most industries in South 
Africa. Our clients include the likes of Hotels, Office blocks, Lifestyle 
Estates, Body Corporates and Home Owner Associa�ons, 

Restaurants, Hotels and Guesthouses. Game Farms, Hospitals, 
Schools and a wide variety of commercial and industrial businesses. 
If you need a reputable Health & Safety partner, look no further. Feel 
free to peruse our website at www.vlame.co.za for more informa�on 
about Health & Safety, unclu�ered, no frills and to the point.

negligence. But since the repeal of s332(5) the modus 
operandi for convic�on has simply shi�ed to the 
common law posi�on of : “a director may be held liable 
for offences commi�ed by the corpora�on 'only if he 
took part in that crime or on the basis of vicarious 
liability or agency”  
El-Jeane�e Linzmaier, a prac�cing a�orney, and a SHEQ 
Legal Consultant with STEAM LCS, regarded as one of 
o u r  l e a d i n g 
legal experts on 
Health & Safety 
in South Africa, 
recently, in an 
online ar�cle*, 
explained how cri�cal it is to appoint competent Healt
h & Safety prac��oners for your specific needs as 
follows: “There are potentially serious consequences 
for employers and others if they do not assess 
competence correctly and don't ensure competence at 
all levels within their organisation. They run the risk of 
having both civil and criminal action taken against 
them. Competence is a complex legal issue. The 
meaning of competence is a ques�on at the heart of 
occupa�onal health and safety compliance and 
performance. The need for competent people is 
however, not simply a legal issue. The presence of 
competent people at all levels within an organisa�on 
will go a long way in the preven�on of accidents and ill 
health in the workplace. Organisa�ons that don't take 
the issue of competence seriously may face legal 
consequences, whether in the form of a civil claim or a 
fine.” She went further in another ar�cle and explained 
penal�es and assignment of liability in cases of injuries 
or death as follows: “The question now is who is 
responsible in each scenario, and what must be done in 

'each scenario: 1. The employer didnt follow the rules
'If an employer didnt follow the rules, and because of 

Call Us On  For:087 702 9400

Safety Files + Risk Assessments
Compliance Reports 

Incident Inves�ga�ons
Induc�on Training

Visit our website for more informa�on:
www.vlame.co.za

*www.sheqafrica.com

El-Jeanette Linzmaier

SHEQ Legal Consultant at Steam LCS

El-Jeanette compiles web-based SHEQ Legal registers for mining &

industrial clients, do legal compliance audits and training. She is

an admitted attorney.
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