
| | the legal objec�ve 

On 1 February 2002 The Western Cape Provincial Government became the first 
to explicitly require all residen�al proper�es leased in the Western Cape to 
comply to Health & Safety. Failing which would cons�tute an unfair prac�ce, as 
defined by the Residen�al Housing Act.

This was well in-line with the objec�ve of the Rental Housing Act, which came 
into being two years earlier on 15 December 1999.

The ambit of the Act spelled out its objec�ves as:
 
“ WHEREAS   in terms of sec�on 26 of the Cons�tu�on of the Republic of South  Africa, 1996 
everyone has the right  to have access to adequate housing;

AND WHEREAS  the state must take reasonable legisla�ve and other measures, within its 
available resources. to achieve the progressive realisa�on of this right;

AND  WHEREAS  no  one  may  be  evicted  from  their  home.  or  have  their  home 
demolished,   without   an   order   of   court   made   a�er   considering   all   the   relevant 
circumstances.

AND WHEREAS  no legisla�on may permit arbitrary evic�ons;

AND WHEREAS  rental housing is a key component  of  the  housing  sector;

AND WHEREAS there is a need to promote the provision of rental housing;

AND WHEREAS there is a need to balance the rights of tenants and landlords and to create  mechanisms  to  protect  
both  tenants  and  landlords  against  unfair  prac�ces  and exploita�on:

AND WHEREAS  there  is  a  need  to  introduce  mechanisms  through  which  conflicts between tenants and 
landlords can be resolved speedily at minimum cost to the par�es;”

With the Na�onal Unfair Prac�ces Regula�ons of 2008 the law made equal provision for 
compliance to Health & Safety, albeit not in so many words, but do require a property to be fit for 
human occupa�on and must not violate the Act or any other law (Read Health & Safety 
Act/Regula�ons). So the need for Health & Safety compliance is as old as the Rental Housing Act 
itself. In the 2014 Amendment the defini�on expanded even further, where “habitability” is 

| |  health + safety
newsletter for the south african business owner + consumer

the practical

| |   volume one

| |  a vlame occupa�onal health + safety publica�on
www.vlame.co.za | | June 2016 

| |   twenty sixteen

|
|

|
|

  r
e
s
id

e
n

ti
a
l 
h

o
u

s
in

g
 

re
s
id

e
n

ti
a
l 
h

o
u

s
in

g
 

|
|

 r
e
s
id

e
n

ti
a
l 
h

o
u

s
in

g
 



now defined as to be: “ a dwelling that is safe and 
suitable for living in
and includes— (a) adequate space; (b) protec�on 
from the elements and other threats to health; (c) 
physical safety of the tenant, the tenant's 
household and visitors; and (d) a structurally sound 
building” 

The need for a minimum set of standards to the 
quality of housing became evident. Our popula�on 
demographics were changing rapidly, we had high 
influx of urbanisa�on, and these created the perfect 
environment to exploit the poor. So like in the case of 
Labour Legisla�on, the exis�ng  checks and balances 
from the Occupa�onal Health & Safety Act were 

called upon to address these concerns and set the 
minimum standard.

| | foreign but not new 

It does, of course, ring slightly foreign to us, to have a 
house comply to Health & Safety. But in reality, when 
one consider what it is that needs to be in place to bring 
about compliance, we realise that this is the stuff we all 
expect from any property we would be ren�ng for 
ourselves in any event, now simply formalised, less 
room for dispute, and easier to resolve, should a 
dispute arise.

So what is included in requirements for the average 
home?

¯ 1.  - Electrical The electricity has to be safe
Cer�ficate of Compliance - issued under the 
General Electrical Installa�on Regula�ons.

¯ 2. The property would have to comply to other 
regula�ons too - depending on what does form part 
of the home. Gas stove? LPG  Gas Cer�ficate of 
Conformity plumbing cer�ficate & the  of 

compliance in the Western Cape for instance.

¯ 3.  holds great health risks for  Mould and dampness
humans, and therefore a mouldy, damp place would 
not be compliant.

¯ 4.  would need to adhere to the relevant Pool fencing
Safety Standards and By-Laws if applicable.

¯ All other electrical installa�ons, like garage doors, 
and pool pumps, stoves, geysers etc has to be safe, 
and in a good condi�on.

¯ 5.  will be addressed, so too Noise & Air pollu�on
does the quality of bathrooms & kitchens. 

¯ 6. Proper�es need to be free from pests 
and rodents, for they will cons�tute a 
health risk.

¯ 7.  is not legal, so the Overcrowding
landlord cannot keep on sub-dividing the 
property and pu�ng more and more 
people in there. That too is a viola�on of 
Health & Safety.

So there is nothing really “major” or new 
which is now suddenly expected from the 
landlord, and frankly, any bona fide landlord 
who had always looked a�er his proper�es, 

and have never allowed people to live in decay will have 
no problem obtaining compliance for his or her 
proper�es. This will only be a problem to the unethical 
landlord, the slum-lords. And they are exactly the reason 
we have these laws protec�ng the consumer.

What is important is that this ensure safety for everyone, 
especially vulnerable people, or people exposed to 
b ig ger  r i sks ,  l i ke 
children, and older 
people .  Where  a 
small mishap may 
h a v e  d i r e 
consequences. So we 
have to ensure that 
reasonable prac�cal 
solu�ons are found, 
where the risks are 
not addressed, small 
things you would find 
anywhere else, like 
h a n d r a i l s  a t 
s ta i rca s es  w h ere 
needed, non-slip �les 
in showers and bathrooms and 
outside areas. 

Safe & 
Healthy 
Homes - 
No More 
No Less
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| old problems  &  new 
solu�ons |

It has, for many years, been a 
struggle, for many tenants, to get 
their respec�ve landlords to the 
point of properly maintaining the 
property once they have taken 
o ccu p a�o n .  An d  wh i le  th e 
Consumer Protec�on Act also 
help in ensuring the tenant is 
receiving what he is paying for, the 

unfair prac�ces regula�ons makes it a lot cheaper, 
quicker and simpler to have disputes in rela�on to a 
residen�al lease resolved. And the requirement to 
comply to Health & Safety is a very direct obliga�on, 
backed by a myriad of laws and regula�ons, standards 
and by-laws - therefore protec�ng the Lessee against 
unscrupulous Landlords, but also affording the same 
protec�on to Lessors against opportunis�c tenants 
who would consider any and every avenue of not 
paying their rent. It is well known that some tenants 
would use all kinds of vague claims and criteria as to 
cons�tute “grounds” for withholding  or deduc�ng 
from the rent. And while many landlords, and their 
a�orneys in many cases too, are of the opinion that 
there can be no legal jus�fica�on or grounds for 
withholding rent or make deduc�ons from it, this is not 
en�rely accurate. It would serve them well to read  
Lester Investments (Pty) Ltd v Narshi 1951 (2) SA 464 (C)  
and Poynton v Cran (1910 AD 205).

In both cases above the so-called “restric�ve clause” 
existed, and despite this, the courts held that where 
repairs are required or where enjoyment is seriously 
impaired, then the tenant may very well claim or make 
deduc�ons as is necessary to repair. 

No landlord would want to be placed in a posi�on 
where all kinds of repairs which may be or may not be 
necessary are effected and the amounts simply 
deducted from the rent. For this purpose Health & 
Safety compliance provide excellent protec�on, if it is 
not a requirement for habitability as per the 
Amendment of 2014, or Health & Safety compliance, 
then there can be no legal grounds for deduc�ons.

Where, in the past, li�ga�on could span months, simply 
deba�ng whether or not a par�cular SANS (South African 

Na�onal Standards) apply to a specific dwelling or case, 
now this is all incorporated into Health & Safety. Where 
there are more than one Act, or Regula�on or SANS or 
By-Laws or Ordinance involved, now becomes the 
problem of the Health & Safety team.

What is interes�ng is that the Regula�ons require the 
property to comply to Health & Safety at the onset of the 
lease as well as for the dura�on of the lease. 

While it is not regarded as a “formality to be concluded” 
in signing a lease, it is a requirement of a valid lease. The 
Lessor is therefore required to ensure that the property 
he or she plans on leasing out to the
Lessee is compliant to Health & Safety. If not well before 
the lease is signed, at the very least it has to comply 
immediately prior to signing the lease agreement. Failing 
which, the legality of the lease agreement may be in 
doubt. And without ge�ng to technical for a newsle�er, 
the absence of compliance becomes problema�c when 
considering aspects of contract law in South Africa, 
specifically referring to the Will / Declara�on & Reliance 
theories, as well as iustus error as well as against public 
policy and terms in lege, all or any of which could render 
the contract unenforceable and the landlord could find 
him or herself in a rather precarious posi�on.

For this very reason 
the more reputable 
Estate Agents will not 
only enquire about, or 
advise their clients of 
the legal requirement 
of compliance, but will 
in fact assist in and insist on compliance before lis�ng the 
property, for anything less would be negligent, and have 
an adverse impact on both their client and their tenant.

Further to this, the Lessor is to ensure the property 
remains compliant to Health & Safety for the dura�on of 
the lease, in other words un�l the current tenant vacate 

the property.



Tenants have caught on to the requirement set by law, 
and we see large-scale repor�ng and reliance on this to 
the Rental Housing Tribunal. The “word is spreading like 
wildfire” would be an accurate term to use. This is 
probably the biggest “enforcers” of compliance, as they 
have an in�mate knowledge of the property, and it is 
very easy to determine compliance - a�er they moved in 
- by asking a few per�nent ques�ons.

Naturally the larger estate agencies are very aware and 
concerned about their reputa�on and that of their 
clients, so you will find they enforce the requirement, as 
this brings about a be�er tenant, and the property can 
be marketed with a be�er price-bracket in mind. 
Dis�nguishing themselves from the property owner who 
rents out his property himself, or the smaller, perhaps 
lesser reputable, estate agents who cannot provide 
clients with the same level of compliance and service.

Lastly, fate kicks in, in the event of an injury, or an electric 
shock, or even just a “close-call” with kids at the pool, 
and the landlord face a poten�al mountain of legal 
ac�on. With very li�le of a defence.

This is not a posi�on any responsible landlord would 
want to find himself in, don’t be the next vic�m. end

If you would like to obtain a free checklist for 
compliance on own �tle residen�al rentals, please send 
us an email to help@vlame.co.za
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If you found this newsle�er interes�ng you may also want 
to look at some of our other property related publica�ons

Body Corporates: Residen�al & Mixed Use
Lifestyle Estates: Managing Both

Commercial Estates- all about money
 Industrial Property Pi�alls 

Vlame (SA) is a Health & Safety group, established as far back as 
2005. While it was focussing mostly on construction related 
matters in the early days, it changed hands in 2008, and 
immediately the focus shifted to non-construction business.

Over the last 8 years thousands and thousands of new and 
unique documents, like this one, and many other industry 
specific requirements were developed -  to be better able to 
assist clients over a much broader spectrum than mere 
construction.

We have become absolute experts on Health & Safety in fully 
functioning, running businesses across most industries in South 
Africa. Our clients include the likes of Hotels, Office blocks, 
Lifestyle Estates, Body Corporates and Home Owner 
Associations, Restaurants, Hotels and Guesthouses. Game 

farms, Hospitals, Schools and a wide variety of commercial and 
industrial businesses. If you need a reputable Health & Safety 
partner, look no further. Feel free to peruse our website at 
www.vlame.co.za for more information about Health & Safety, 
uncluttered, no frills and to the point.

Failure to adhere to the Health & Safety requirement 
could well lead to a highway to trouble. The tenant 
could easily take the landlord to task in the Rental 
Housing Tribunal, or could opt for more expensive 
routes like the tradi�onal courts.

The landlord would almost certainly be facing a s�ff 
fine, and might even find him- of her-self in a posi�on 
where they could be liable to the tenant for losses, 
costs or damages, plus legal fees.

It is simply not worth op�ng for a “blind-eye” approach. 
The risks are to great, the poten�al for losses to high.

| | enforcement 

One of the reasons people are ge�ng confused about 
the applica�on of Health & Safety in residen�al 
proper�es, seems to be the confusion of who or what 
would be enforcing this?

In industry and business environments, it is well 
established that the enforcement is largely coming 
from two sides, Dept of Labour on the one end, and 
clients who will not deal with suppliers who do not 
comply on the other end.

But surely  Dept of Labour will not have the �me nor the
jurisdic�on to run around homes and do compliance 
checks? Or do they?

No they don’t. Enforcement comes in the shape of 
reputa�on, and tenants and the Rental Housing 
Tribunal, and fate of course.

Call Us On  For:087 702 9400

Safety Files
Risk Assessments

Compliance Reports
Incident Investigations

Induction Training

Visit our website for more information:
www.vlame.co.za
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